military pay and benefits in retirement! A commonly used and frequently effective defense tactic at courts-martial, 9 the defense that worked so well for McKinney has disturbing implications for the roles of rank, gender, and race in military justice.
The broad availability of the good soldier defense is supported by many legal doctrines and policy arguments, but none withstand close analysis. Cloaked in the mantle of longstanding court-martial tradition, justified by doctrines of questionable salience, and preserved by judges resistant to the Military Rules of Evidence's limitations on character evidence, the good soldier defense advances the perception that one of the privileges of high rank and long service is immunity from conviction at court-martial. The defense privileges a certain type of accused servicemember-a person of high rank and reputation in the military community-at the expense of the overall fairness of the court-martial system. By permitting the introduction of good military character evidence during the guilt phase of a courtmartial, the good soldier defense encourages factfinders to focus on the reputation of accused individuals rather than on their alleged criminal acts. In a system already marked by extraordinary discretion, from a commander's decision about whether and how to bring criminal charges to the separate sentencing phase of trial," the good soldier defense undercuts the military justice system's commitment to an objective trial process by adding an element of subjectivity to the merits phase of a court-martial.
In order to analyze the good soldier defense, Part II begins with a description of the defense, examining both the evidentiary doctrine that permits liberal admission of "good military character" evidence at courtsmartial and the comparable civilian doctrine and practice. Part III reviews and critiques the legal and public policy justifications for the good soldier defense, Part IV discusses the shifting definitions of a "good soldier," and Part V explores the good soldier defense in practice. Finally, Part VI highlights the disparate benefits of the good soldier defense, revealing how 8. McKinney's sentence to forfeit retirement pay could not be implemented because of a 1986 law enacted to protect the senior enlisted member of each service from losing benefits if removed from the top enlisted post. The law prohibits the imposition of any retirement penalty on a person who has served in the top enlisted post if that person leaves for a lesser-paying military job, regardless of the reason for his departure. See Military Retirement Reform Act, 10 U.S.C.
§ 1406(i) (1994). McKinney's single conviction effectively ended his military career, but it did not reduce his retirement pay. See Ex-Top GI To Get Full Benefits, NEWSDAY (N.Y.) , May 13, 1998, at A23; McKinney To Get Full Retirement Pay Despite Conviction, C. TRIB., May 12, 1998, at 6. 9. See, e.g., Major Lang & Major Henley, The Cost of Presenting "Good Soldier" Evidence: Testing the Foundation of Character Testimony on Cross-Examination, ARMY LAW., Oct. 1996, at 21, 21 ("The defense [counsel during courts-martial] will often present a 'good soldier' defense by offering evidence of the accused's military service. This evidence can, if effectively presented, be extremely persuasive.").
10. See infra note 12 (describing the bifurcated nature of courts-martial).
servicemembers of high rank can escape censure by bringing character rather than facts to center stage at courts-martial.
II. THE "GOOD SOLDIER" DEFENSE

A. Military Rule of Evidence 404(a)(1)
The "good soldier" defense refers to an accused servicemember's introduction of evidence of good military character in order to convince a military judge or jury that the accused did not commit the offense charged." In addition to the implicit use of character evidence at the beginning of the investigative process, when a commander must decide whether to bring charges, and its explicit use at the end of trial, when a court-martial must determine an appropriate sentence, 2 generic good character evidence is admitted on the merits under Military Rule of Evidence 404(a)(1):
(a) Character evidence generally. Evidence of a person's character or a trait of a person's character is not admissible for the purpose of proving that the person acted in conformity therewith on a particular occasion, except:
(1) Character of the accused. Evidence of a pertinent trait of the character of the accused offered by an accused, or by the prosecution to rebut the same.
13
Intended to limit the circumstantial use of character evidence, 4 Rule 404(a)(1) makes an exception for "evidence of a pertinent trait.' 15 In courts-martial, the 404(a)(1) exception has been interpreted to permit evidence of general "good military character," as well as proof of pertinent character traits, to be admitted on the merits. 6 Evidence admitted under the 11. See, e.g., Lieutenant Colonel Paul A. Capofari, Military Rule of Evidence 404 and Good Military Character, 130 MI. L. REV. 171, 171-72 (1990) ; see also 1 MCCORMICK, EVIDENCE § 191 (John William Strong ed., 4th ed. 1992) . A court-martial may be either a military judge or a panel of servicemembers. An accused may waive the right to trial by members and request trial by military judge alone. See RULES FOR COURTS-MARTIAL, 903(b)(2), 903(c)(2). In capital cases, such bench trials are not permitted. See id. at 201(f)(1)(C). 12. In this Note, I address only admissibility during findings. I do not address the separate question of admissibility during sentencing. Courts-martial, unlike noncapital civilian criminal trials, are bifurcated; an adversarial sentencing hearing follows a conviction on the merits, and the court-martial panel, not the military judge, determines the sentence. See, e.g., 2 FRANCIS A. GILLIGAN & FREDRIC I. LEDERER, COURT-MARTIAL PROCEDURE 2-3 (1991). 13. MIL. R. EviD. 404(a)(1). 14. See MIL. R. EvID. 404(a)(1) cmt. MANUAL FOR COURTS-MARTIAL, UNITED STATES app. at A22-34 (1995 [Vol. 108: 879 exception "is aimed at creating the inference that because the accused is a person of good character and people of good character do not commit crimes, the accused must not have committed the crimes charged." 7 Such good character evidence may raise sufficient doubt about the accused's guilt in the minds of factfinders to prevent a criminal conviction." 8
B. Character Defenses in Civilian Criminal Trials
The good soldier defense exists only in courts-martial; an accused civilian cannot be a "good soldier." Accordingly, even though Federal Rule of Evidence 404(a)(1) is identical to Military Rule of Evidence 404(a)(1), the admissibility of character evidence in courts-martial differs from evidentiary practice in civilian trials. In both courts-martial and civilian trials, the defendant may introduce "pertinent" character evidence that may, by itself, create a reasonable doubt as to the accused's guilt. 9 However, only at courts-martial may evidence of "good military character" be admitted under the 404(a)(1) exception. 2 " Despite this difference in the content of military and civilian character evidence, the use of character evidence in both civilian trials and courtsmartial is limited by a strong presumption against propensity evidence. Propensity evidence is evidence offered to prove that because a defendant tended to act a certain way in the past, he probably acted that way in committing, or not committing, an alleged crime. The limits on propensity evidence prevent a prosecutor from using evidence of the defendant's bad character to win a conviction and restrict a defendant's ability to use good character to win acquittal. 21 Some scholars have argued that character 17. Capofari, supra note 11, at 172. 18. The standard of proof at court-martial is the same as in a civilian criminal trial; proof beyond a reasonable doubt is required for conviction. See, e.g., GILLIGAN & LEDERER, supra note 12, at 869. 19. See Michelson v. United States, 335 U.S. 469, 471-72 (1948) 
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The Yale Law Journal [Vol. 108: 879 evidence is probative in determining the guilt of an accused.' Nonetheless, American jurisprudence has rejected the premise that a defendant's bad or good character can serve as an acceptable basis for conviction or acquitta. 3 Proof of guilt in a criminal trial depends on establishing that a defendant committed the charged offense, not that the accused is a bad person and thus likely to have committed a crime.' Permitting an accused to use her good character as a defense poses less risk of injustice than allowing prosecutors to introduce bad character evidence, but the criminal law's emphasis on punishing acts rather than status' 3 limits both practices. 26 1297, 1299 (1992) ("The prohibition against character propensity evidence has a long history in Anglo-American jurisprudence.").
22 660, 666-67 (1962) (holding that the Eighth Amendment's ban on cruel and unusual punishment bars prosecution for a mere status, such as that of being a drug addict); see also MODEL PENAL CODE § 2.01 (requiring that a criminal act involve some type of conduct); Robert C. Ellickson, Controlling Chronic Misconduct in City Spaces: Of Panhandlers, Skid Rows, and Public-Space Zoning, 105 YALE L.J. 1165 , 1242 -43 (1996 Civilian judges respect both sides of the propensity doctrine by restraining prosecutors from introducing character evidence to prove that a defendant acted "in conformity therewith" 27 in committing the alleged crime and by allowing defendants to introduce only evidence of specific traits, such as truthfulness or law-abidingness, rather than evidence of general good character. 28 
C. Character Defenses in Courts-Martial
Unlike civilian criminal defendants, accused servicemembers may almost always get evidence of their good military character admitted at court-martial, subject to the ruling of the military judge. Courts-martial have stretched the exception to allow more liberal use of character evidence than is generally permitted in civilian courts. 29 In addition, the Military Rules are applied at the discretion of judges, and reversal of evidentiary decisions by appellate courts is the exception rather than the rule. 3 " Military judges routinely admit generic good character evidence under the broad category of evidence of "good military character" that would not be admitted at a civilian trial. 671, 697-99 (1988) Oct. 1994, at 15, 22 (noting that the highest military court "ruled that a 'good soldier' defense could be presented in any case"). Because the admission of character evidence occurs at the discretion of the trial judge, generalizing about evidentiary practices at courts-martial is difficult. However, broad trends in judicial decisions concerning the admissibility of character evidence are discernible in appellate records and military-legal scholarship.
30. The standard for review of evidentiary decisions is abuse of discretion. See, e.g., United States v. Nash, 44 M.J. 456, 457 (C.A.A.F. 1996) character to supplement the affidavits and live testimony of military colleagues and commanders. 45 Using evidence of "good military character" to defend an accused is thus a feature common to many courts-martial. 
A. "A Separate Society": Courts-Martial and the Constitution
The evidentiary rules and criminal procedure applied in courts-martial are part of the military justice system, a constitutionally distinct body of law and procedure that co-exists with Article III courts. 4 " "Military due process" describes pretrial military investigations and court-martial procedure, in contrast to the mandates of due process applied at civilian criminal investigations and trials. 49 The due process and other constitutional 48. The constitutional underpinnings of the military justice system are threefold: first, the power of Congress to declare war, raise armies, regulate land and naval forces, and discipline militias; second, the executive's power to command the armed forces, commission officers, and execute the laws; and third, the Fifth Amendment's exception to the requirement of a grand jury indictment for those "in actual service in a time of war or public danger." See U.S. CONST. art. I, § 8; id. at art. II, § § 1-3; id. at amend. V; see also WINTHROP, supra note 32, at 15-16 (explaining the constitutional origins of military law). The military justice system is thus constitutionally derived and subject to only limited scrutiny from Article III courts. Civilian courts' deference to the military's rules, regulations, and judgment has varied historically, depending on the political climate and legal issues involved, but the judiciary has consistently respected the legitimacy of courts-martial and administrative justice in the armed forces. REV. 181, 183, 188, 193 (1962) (advocating "the principle of separation and subordination of the military establishment from, and its subordination to, civil authority" and arguing that "our citizens in uniform may not be stripped of basic rights simply because they have doffed their civilian clothes" and that, in most peacetime cases, "a capitulation to the claim of military necessity would be a needless sacrifice").
51. [Vol. 108: 879 of enforcing discipline among servicemembers, particularly during war. 8 This argument about the uniqueness of military life, and the resulting need for a special system of criminal procedure, is frequently cited in support of the current practice of admitting good military character evidence during findings. 9 Although some servicemembers-those on-board deployed ships, or those stationed at remote outposts-live and work in environments isolated from civilian life, casting the entire American military, a postmodern force of scattered troops, complex missions, and gender and racial diversity, as wholly "separate" from civilian communities overstates the case.
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" But, even conceding the unique nature of military discipline and the need for a separate legal system, no compelling rationale exists for a judicial interpretation of character admissibility so at odds with federal rules and civilian evidentiary practice. 61 If a separate military society does still exist, its circumstances and the servicemembers who are subject to its constraints are not so remote from modem civil society as to justify such a dramatically different rule. 62
B. The Soldier Under Surveillance: Dean Wigmore
In arguing for the liberal admissibility of "good military character" evidence, military lawyers and judges have not relied solely on arguments about the military as a "separate society" or a legal world unto itself. Part 1917-1991 (1994) (unpublished Ph.D. dissertation, University of Maryland) (on file with author) (positing "that technological complexity has increased and diffused uncertainty in U.S. military organizations," leading military institutions to modify "their compliance structures, emphasizing persuasion in place of coercion") (quotations from unpaginated abstract).
of the "civilianization" of military law in recent years has involved the increased consideration and citation of experts in civilian law and procedure, particularly those with military experience. Dean Wigmore, a noted legal scholar who was appointed a major in the Army's Judge Advocate General Corps during World War 1,63 has been a favorite source of scholarly support for the military judges who have expanded the 404(a)(1) exception for character evidence into its current form.' 4 A closer look at Wigmore's frequently cited discussion reveals that his analysis does not support the current use of the good soldier defense. The key passage in his work about good character in the military is excerpted below, with emphasis added to the lines extracted and quoted most often in judicial opinions: certificates be admitted at criminal trials has not been followed by civilian tribunals; military discharge records have been rejected as irrelevant by most civilian courts. 6 " Second, Wigmore assigns special value to the discharge certificate as "a summary of [a servicemember's] entire service conduct." A comprehensive service record is not the type of evidence generally admitted at courts-martial. Rather, live testimony of peers and supervisors, and occasionally short-term evaluative documents, are most commonly introduced as proof of character. Third, Wigmore did not mention "good military character" as a separate trait in any of his discussions of courts-martial and character evidence. Each of these interpretive factors is obscured by military judges' tendency to excerpt only the italicized part of the above quotation in support of the good soldier defense.
There are contextual, as well as textual, problems with the military judiciary's application of Wigmore. Wigmore based his rationale on two distinctive aspects of military life that do not withstand close scrutiny: (1) an "environment" that betrays all weaknesses; and (2) The Good Soldier Defense 893 military bases throughout the world. Furthermore, although infantry and artillery are still essential parts of the armed forces, the sophistication and diversity of modem weapons have created multiple environments in which servicemembers labor. The technologically advanced, professional, standing armed forces are not so "separate" a society as perhaps they once were, and all soldiers are not subjected to exceptionally close scrutiny.
72
Wigmore's argument that the military environment exposes all weaknesses may be true for certain servicemembers in certain situations, but it cannot be elevated to a maxim valid for the armed forces in general. 7 "
C. Separating Sentencing from Guilt: Colonel Winthrop
Unlike Dean Wigmore, Colonel Winthrop declined to elaborate on any special conditions of military life that might justify extensive use of character evidence. 74 In a brief discussion of the admissibility of good character evidence in defense, Winthrop made no mention of whether soldiers are subject to heightened surveillance or whether war and military service expose the truth of character with more accuracy than civil life. In fact, Winthrop noted that evidence of good character is "usually intended partly or principally, as in mitigation of the punishment which may follow upon conviction" 75 rather than as evidence on the merits. Admitting good character evidence during sentencing-not during the deliberative phase of a court-martial-was the practice described and advocated by Colonel Winthrop. 76 72. For one example of the limited surveillance that occurs in modem military life, consider the current anti-gay policy of the armed forces, "Don't ask, don't tell, don't pursue." See Policy Concerning Homosexuality in the Armed Forces, 10 U.S.C.A. § 654 (West 1997). If servicemembers can, and in fact are advised to, hide their sexual orientation from commanders and military peers, then they cannot be subject to the all-encompassing scrutiny that Wigmore evoked.
73. Wigmore's second distinctive feature of soldierly life, the constant observation of servicemembers by superiors, is also valid for only a limited portion of the total military population. In fact, the most scrutinized servicemembers are troops with low rank and few privileges, since privacy and autonomy increase with military rank. Paradoxically, then, the leastscrutinized servicemembers-those of high rank-are most likely to benefit from the good soldier defense. High-ranking servicemembers may have been scrutinized early in their careers, but they are far removed from the scrutiny of "life in the trenches" if charged with an offense late in their service careers.
74. See WINTHROP, supra note 32, at 350-52. 75. Id. at 351. 76. A single line of Winthrop's volume has been cited in support of the greater relevance of good character at courts-martial as opposed to civilian trials: "In a military case, not only is such testimony relevant as goes to the gist of the particular defence, but also such as may establish good character... " Id. at 320; see, e.g., Capofari, supra note 11, at 173. Winthrop made this statement in a discussion of relevance, referring specifically to testimony of the accused, not of the accused's character witnesses. The end of the sentence, omitted in Capofari's citation, reads "or avail to extenuate the punishment in case of conviction." WINTHROP, supra note 32, at 320. Taken together with Winthrop's lengthier subsequent treatment of character evidence, this
Aside from his central focus on the importance of character in determining an appropriate sentence, Winthrop's comments that character evidence is "always admissible" 7 7 contradict the restrictions on evidence of character required by the Military Rules of Evidence." Despite his concerns with the special contexts of military law, Winthrop never defined "military character" as a unique trait, nor elaborated a special role for such a trait at court-martial. In short, Winthrop's treatise does not support the contention that the exigencies of military life somehow attach greater probative value to evidence of military character than generic "good citizen" evidence in a civilian trial.
Taken together, the "separate society" argument, Wigmore's World War I writings, and Winthrop's treatise do not provide a sufficient legal rationale for using general good military character to assess criminal liability. The range of good military character evidence that may be admitted at courts-martial goes far beyond narrowly tailored testimony about honesty or credibility and into the vaguely defined realm of character assessment. That misty realm is the subject of the next Part. Few judges, practitioners, or scholars of military law have attempted to define "good military character," despite its prominence in justifications for the good soldier defense." 0 Most would agree, however, on a basic set of attributes along the lines of Colonel Winthrop's partial list of the good soldier's "traits or habits": "efficiency, fidelity, subordination, temperance, [and] a good soldier does not solve the difficulty of defining the single trait termed "good military character." If good military character is so distinct from generic good character that it deserves special due at courts-martial, then the qualities of the "good soldier" should be clear.
This Part explores the parameters of "good military character," searching for a plausible definition of good soldiers and a better understanding of the traits they are most likely to possess. Opinions of military courts, treatises, and military evaluations describe military character in disparate ways. These descriptions draw attention to the contradictions contained within the concept as well as the absence of definable, military-specific aspects of military character.
A. "I'd go to war with him": The Character of the Warrior
Perhaps the most essential yet elusive quality of the good soldier is reliability during war. Victory in war is the raison d'etre of the military itself; whatever qualities make soldiers effective during violent conflict must be part of the definition of the good soldier. Not surprisingly, courtsmartial routinely admit good soldier testimony asserting that an accused performed well on the battlefield, or that he would perform well, given the opportunity. Highlighting an accused servicemember's good record during past conflicts is a common defense tactic, 2 as is introducing evidence that military peers "would want to be deployed with" 3 the accused or "would want [the accused] by [their] side" ' during combat.
Most servicemembers would agree that describing a fellow soldier as someone with whom they would want to go to war is a powerful statement of good military character, but that consensus does little to dispel the uncertainty that plagues the term. A "good soldier" during war may also be a person likely to commit crimes or a person prone to violent behavior. 5 While Winthrop's loyal, brave, just, and true good soldier may be one face of the ideal warrior, combat effectiveness involves a myriad of character core of meaning and that, when a witness testifies about an accused's military character, the factfinder understands generally what is meant.").
82. 85. Apart from the difficulty of separating the violent good soldier in war from the pacific good soldier during peacetime, there is evidence that the rates of some crimes among servicemembers rise during war, supporting the intuitive conclusion that women and men in combat are less, rather than more, likely to adhere strictly to laws. 
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traits that do not fit seamlessly into an image of law-abiding, truth-telling servicemembers. War requires violence, aggression, and sometimes irrational behavior. Such evidence seems at best marginally probative, and more likely irrelevant, in determining whether an accused servicemember committed a specific criminal act.
Even if combat heroics and reliability during war do lessen the likelihood of a soldier's committing a crime, the character traits that make up the "good combat soldier" are neither transparent nor complementary. No single description can encompass the variety of personalities and "characters" that make up a successful modem fighting force. The intrepid captain of a nuclear submarine, the cerebral code-breaker, the ace fighter pilot, the meticulous supply sergeant, the reckless paratrooper, the selfless medic-although each is a key part of the armed forces, they share few essential character traits as a group.
The limited trial transcripts quoted in appellate records suggest direct contradictions about what it means to be an effective combat soldier. In one case the accused is termed "aggressive" ;16 in another, "pretty mellow" and "easygoing." " At times, the inconsistencies are a natural result of the different opinions of witnesses. For example, in United States v. Looney, a recent court-martial of an Army private for murder, the defendant was described as "a peaceful, nonviolent person and a good soldier" in some testimony and as a knife-wielding aggressor by others." 8 The Looney testimony points out the difficulty of separating the behavior of a "good soldier" from the behavior of a violent felon. The private had "displayed a knife to his companions and indicated that he was 'ready' if any trouble broke out and that he had the group 'covered." '" 9 This might indicate that he is a dangerous individual, or it might just as well reveal a loyal soldier prepared to protect himself and his comrades. The definition of a good soldier thus depends on the assumptions of the witnesses, the requirements of the servicemember's military duty, and the particular situation. Because the good soldier defense admits evidence of so many different traits, assertions of "good military character" are inevitably incoherent.
B. "He's always on time": The Bureaucratic Soldier
Identifying and retaining soldiers who can win wars is a primary goal of military institutions, but most of a servicemember's career is spent preparing to fight, not fighting. In the contemporary armed forces, being a good soldier entails many skills and character traits that cannot be described [Vol. 108: 879 as especially military, and few that qualify as martial. One author writing about "good military character" asked whether being a good soldier meant a soldier who is "always on time for work, keeps his shoes shined, and does his job adequately." 9 The answer according to the case law is yes: A good soldier does all of those things, revealing the strong similarity between the good soldier and the good civilian employee. 91 Not surprisingly, descriptions of an accused's good military character often read much like descriptions of generic good character, absent any special military flavor. Good soldiers have been deemed prompt, 92 dependable, 9 3 apt to take the initiative, capable, and proficient. 95 "Good military character" testimony often reveals more about the accused's attractive personality (" well-liked" 96) and people skills (" excellent rapport with supervisors, patients, and staff" 97 ) than warrior spirit or performance under fire. Such assessments do little to support the notion that "good military character" defines anything more than general good character and adaptability, evidence of which would likely be deemed irrelevant, distracting, and inadmissible at a civilian criminal trial.
C. Performance Reports: Categorical Character
Although good soldier evidence most frequently consists of live testimony or individual affidavits, it may also include the accused's military performance reports. These periodic appraisals help commanders evaluate servicemembers for promotion, award, and assignment decisions. The categories of performance set out on evaluation forms further illuminate the imprecise nature of the "good soldier." 429, 432 (1986) .
Captain Robert Smith, Military Rule of Evidence 404(A)(1): An Unsuccessful Attempt To Limit the Introduction of Character Evidence on the Merits, 33 FED. B. NEWS & J.
91. In fact, the armed forces themselves use the continuity between civilian and military life for recruiting purposes. Recall the Army television commercial in which a camouflaged soldier strides forward during a training exercise in the field only to be transformed before the eyes of the viewer into a businessman, clad in suit and tie and carrying a briefcase instead of a weapon. 
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The Yale Law Journal In one of the most important cases broadening the admissibility of good character evidence under Rule 404(a)(1), the Court of Military Appeals assessed the admissibility of performance reports offered as evidence of the accused's good character. 98 The reports denoted five categories of evaluation: professional performance, military behavior, leadership and supervisory ability, military appearance, and adaptability. 9 9 These categories are typical of the standardized evaluation forms used to rate servicemembers in every branch, and at every rank, of the armed forces.' Only two categories, military appearance and military behavior, involve traits uniquely important to servicemembers. "Professional performance" is defined on the form as "skill and efficiency in performing assigned duties," ' "' reflecting an assessment of capability, not of character. "Leadership and supervisory ability" is described as the "ability to plan and assign work to others,"'2 again, a managerial, and not militaryspecific, skill that has little to do with the assessment of character. "Adaptability" refers to "[h]ow well [the] member gets along and works with others," an index of personality type rather than a unique "military character."' 0 3
The two remaining "military" traits on the evaluation form are defined as "[h]ow well [the] member accepts authority and conforms to standards of military behavior" and the "[m]ember's military appearance and neatness in person and dress."
Taken together, these categories of "character" measure conformity to rules, which may indeed be predictive of lawful, rather than law-breaking, behavior. They also stress, however, the personal appearance of the individual over capability and actual performance, raising fundamental issues of fairness. By focusing on physical attributes and patterns of behavior instead of abstract "character," admission of this type of evidence privileges a defendant who conforms to stereotypes of appearance and conduct over others who might be dependable, even heroic, soldiers, but fall to look the part. [Vol. 108: 879
The Good Soldier Defense look as sharp and "soldierly" as men in military uniforms. I05 Likewise, African-American servicemembers often do not fit as easily into military traditions of appearance and behavior, and they have a long history of being disproportionately censured for disobedience and nonconformity." 6 Evidence of conformity is apt to reflect prejudicial assumptions of courtmartial members who must assess whether a servicemember committed a particular criminal act. Aside from its potential to bring irrelevant and discriminatory evidence into courts-martial, the liberal admission of military evaluations as good soldier evidence poses other difficulties. Military personnel recognize that evaluations often reflect, at best, a rosy image of the servicemember being evaluated, and at worst, a ridiculous overstatement of individual capabilities and performance. 0 7 Perhaps court-martial members can decipher the hyperbolic language of performance reports, but that is little reason to admit such overblown testimony into courts of law.
The inability of so many judges and commentators to define "good military character" is not surprising, given its multiple and contradictory meanings. The vagueness that surrounds "good soldier" evidence, combined with its lack of special military content, raises basic questions about its privileged place at courts-martial. The good soldier possesses many laudable traits, but no single set of praiseworthy behaviors and tendencies makes soldiers good, nor distinguishes them from civilian counterparts. Vagueness is a troubling feature of military law in general,"' 5 and the evidentiary doctrine that allows admission of general good character evidence is no exception. For all these reasons, the military judiciary's resistance to the limitations on character evidence adopted by the Military Rules of Evidence adheres to a practice of doubtful utility.
V. THE "GOOD SOLDIER" DEFENSE IN PRACTICE
The questionable justifications and lack of clarity that surround the good soldier defense would be less significant if evidence of good military character were admitted infrequently or in only certain types of cases. Instead, evidence of good military character is admitted in courts-martial for any offense under the Uniform Code of Military Justice." 9 This Part discusses the "good soldier" defense in practice, outlining how the defense is used at different types of courts-martial. While evidence of good military character may qualify as a "pertinent trait" in courts-martial for military offenses, the good soldier defense also permits evidence of good military character to enter into the guilt phase of trials for nonmilitary offenses. By failing to limit good soldier testimony to those trials in which military behavior is at issue, military judges have broadened the good soldier evidentiary doctrine beyond its logical applications.
A. Military Offenses
Courts-martial for offenses defined as "military" present the strongest case for admitting evidence of good military character. Because military law penalizes many acts that are not criminal under civilian law, some of the offenses charged at court-martial cannot be committed by civilians. The good soldier defense is most effective at courts-martial for these military 108. See, e.g., 10 U.S.C. § § 933-934 (1994) (criminalizing "conduct unbecoming an officer and a gentleman," "all disorders and neglects to the prejudice of good order and discipline," and "all conduct of a nature to bring discredit upon the armed forces"). 
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The Good Soldier Defense offenses, 10 particularly for relatively minor charges,' such as "conduct unbecoming an officer and a gentleman,"" ' abuse of authority," 3 disobedience," 4 and being absent without leave.' 15 In short, good military character, presuming that it indicates at least something about an accused's dedication to the military and duty performance, is most probative in courts-martial for military offenses. 6 Admitting generic good military character evidence in courts-martial for military-specific offenses seems consistent with the intent and meaning of Military Rule of Evidence 404(a)(1); surely "military character" is a pertinent trait when a servicemember is accused of being disrespectful, disloyal, sloppy, or otherwise unsoldierly. Determining what constitutes a "military" as opposed to a "non-military" offense, however, may call for a nuanced analysis and careful weighing of multiple factors. 117 Faced with the difficulty of making a rule to distinguish "service-connected" from "nonservice-connected" offenses, the Supreme Court opted to expand courtmartial jurisdiction instead. 18 In the context of sex crimes and sexual harassment, a line between a military and a nonmilitary offense is especially difficult to draw, since an accused often has abused his position of authority in order to commit an offense not specific to the military. In any case, the practice of restricting good soldier testimony to courts-martial involving military offenses was abandoned soon after the adoption of the Military Rules of Evidence, when military courts eliminated the requirement for a "nexus" between military duty and the charged offense. 9 110. Interview with Stephen D. Smith, supra note 39 (noting that the good soldier evidence is most powerful if the charges involve a violation of a military duty).
111. Interview with Monty Forrester, supra note 39 (noting that, in general, the good soldier defense is more effective when the criminal charges are relatively minor).
112. See, e.g., United States v. Belz, 20 MJ. 33 (C.M.A. 1985) (involving a "conduct unbecoming an officer and a gentleman" offense based on various drug-related charges).
113. A. 1984 ) ("It would seem apparent that for those offenses which are militarily oriented, evidence of conformance to military standards would be relevant.").
117. Myriad factors may be taken into account here, including the article under which the accused is charged and whether the conduct took place during peacetime or war, on or off a military base, in or out of uniform, and among servicemembers or civilians. See Relford v. Commandant, 401 U.S. 355, 365 (1971) (setting out the factors to be considered in determining a service connection).
118. See Solorio v. United States, 483 U.S. 435, 439 (1987) (expanding court-martial jurisdiction by eliminating the requirement that offenses subject to trial at court-martial be "service-connected").
119. See, e.g., Capofari, supra note 11, at 184-85. Despite the breadth of the character exception, some practitioners believe that good military character evidence is effective only when
B. "Nonmilitary" Offenses
Unlike military-specific offenses involving disobedience or insubordination, charges involving the use of illegal drugs and sex crimes are common in both civilian and military courtrooms. Only servicemembers at courts-martial, however, can use the good soldier defense when accused of these crimes. The good soldier defense is a common tactic at courtsmartial for both drug offenses" and sex crimes." Drug and sex crimes, which are more broadly defined under military law than under most civil criminal codes, may have profound consequences for good order and discipline among servicemembers. But these offenses do not generally the charges involve military offenses. See Morris, supra note 29, at 22 ("Most good soldier defenses that do not relate to military offenses are useless and not worth the expenditure of counsel energy to research and rebut."); Interview with Frederick Kennedy, supra note 39 (noting that, in general, evidence of good military character "makes the most difference" in courtsmartial for military-type offenses); Interview with Stephen D. Smith, supra note 39 (explaining the greater utility of the good soldier defense at courts-martial for military-specific crimes). involve the sort of military-specific crimes in which good soldier evidence is most easily justified. 122 Since drug and sex crime trials are often contested, involving extensive battles of credibility, good soldier testimony can be decisive." Admitting evidence of good military character at courtsmartial for drug and sex offenses further reveals the troubling presumptions about character and criminality that are validated by the good soldier defense.
After a short-lived debate in the military judiciary over whether good military character was relevant in drug cases, the Court of Military Appeals held that good soldier evidence was admissible in all cases of alleged drug use.
24 Based on the presumption that drug abuse has uniquely pernicious consequences for military personnel, accused servicemembers could henceforth argue that they did not abuse drugs because they were "good soldiers." Intuitively, a "good" soldier is less likely to possess or sell illegal drugs than a "bad" soldier, but such an assumption is no better substantiated in a military environment than a comparable civil situation, in which general good character evidence would not be relevant." z Character evidence focuses the trier of fact's attention on the person, rather than the alleged criminal act in question, suggesting that accused servicemembers should be punished-or exonerated-for their status or personality. If the objective is to bolster the credibility of the accused, who commonly claims innocent ingestion or mistaken lab results in these cases, then courts-martial could simply admit evidence of veracity, a truly pertinent character trait, in assessing whether an accused is lying about alleged drug use.'
26
Like drug trials, courts-martial for sex crimes often involve battles of credibility between the accused and the prosecution's witnesses. The legal terrain of the good soldier defense is complicated in trials for sex crimes by rape shield laws that limit the admissibility of character evidence about victims of sexual assault, 2 7 the wide range of sexual acts criminalized under military law, 2 ' and the ongoing evidentiary debate over the admissibility of evidence of prior acts of sexual assault by alleged rapists. 9 Given the number of sex crimes prosecuted under the Uniform Code of Military Justice and the pervasive nature of sexual harassment in the armed forces, 3 ' the use of the good soldier defense in sex crime courts-martial is particularly significant.'
126. The prosecution sometimes benefits more from this practice than the defense. "Opening the good soldier door" allows the prosecution to rebut with evidence of past bad acts and propensity, which can be the turning point in a drug trial that boils down to a conflict between sworn testimonies. As a result, the decision to use the good soldier defense is an important tactical choice. See, e.g 131. By discussing courts-martial for different types of sex crimes together in this Part, I do not wish to imply that minor sex crimes are indistinguishable from grave offenses such as rape, nor do I wish to suggest that such "crimes" as consensual sodomy or adultery ought to be prosecuted in criminal proceedings. For the purposes of undermining the broad, illogical sweep of the good soldier defense, classifying these offenses into a category is a useful analytical tool, since it demonstrates the breadth of admissibility of good military character. Not all sex crimes in the military would be treated as crimes in civilian jurisdictions-and not all offenses rooted in discrimination and prejudice are sexual in nature. For example, see Vicki Schlutz's discussion of non-sexualized behavior that nonetheless constitutes sexual harassment in Reconceptualizing Sexual Harassment, 107 YALE L.J. 1683, 1694 (1998) , which argues that the armed forces'
Military judges admit evidence of good military character without any empirical data that "good soldiers" rape, or commit other sex crimes, with any less frequency than "bad" soldiers or "good" civilians. 132 A recent case demonstrates how clearly the good soldier defense violates the general rule against propensity evidence when applied in courts-martial for sex crimes. In United States v. Tiegs, the Navy-Marine Corps Court of Criminal Appeals reversed a conviction for child molestation, holding that ineffective assistance of counsel invalidated the result. 33 The defense counsel's failure to employ a character defense was held reversible error because the witnesses not brought forward would have not only testified to "appellant's good general military character," but also "were prepared to attack the very notion that the appellant would commit the charged offense."" Thus, the naval appellate court found error based on the failure to bootstrap otherwise inadmissible propensity evidence into the "good military character" exception for evidence of the accused's character. In this instance, the faulty logic behind the good soldier defense was used to justify the admission of character evidence beyond even a broad definition of "good military character."
This liberal admission of good character evidence at sex crime trials involves an assumption similar to that evident in cases of alleged drug use. Much like the message that only "bad soldiers" would abuse drugs, allowing the good soldier defense in sex crime trials creates the impression that only "bad soldiers" rape.
13 5 Given the number of alleged rapes that are prosecuted under both civilian and military law' 36 in which the men implicated would otherwise appear to be "good" persons, this evidentiary doctrine allows irrelevant evidence-with a racially discriminatory component that cannot be ignored' 37 -to taint the judgment of a courtmartial.
VI. CONCLUSION: GUILT VS. PRiVILEGE
Neither legal theory nor common sense can rationalize the current application of the evidentiary doctrine behind the good soldier defense. Basing a defense on good military character permits subjectivity, and sometimes prejudice, to enter openly into the guilt phase of courtsmartial.' 38 If courts-martial are impartial instruments of justice akin to civilian criminal courts, they cannot adjudge guilt or innocence based on a personal evaluation of the accused.' 39 The current application of the good soldier defense allows character to infiltrate the military justice system at perhaps its only objective site: the findings phase of a court-martial.
Admittedly, courts-martial are often charged with determining whether a servicemember should be retained in the military, in addition to imposing traditional criminal sanctions. This aspect of a sentencing decision is not required in civilian trials and is properly influenced by evidence of "good military character." Admission of good military character in sentencing, where it belongs, would be unaffected by stricter limits on admission of character evidence during findings.
Supported by dated arguments and preserved through resistance to statutory reform, 14 the good soldier defense permits those of high rank and those who have combat experience to rely on their past service to escape censure. Predictably, the primary beneficiaries of the good soldier defense are soldiers whose long and impressive military records can overwhelm the 137. See Baker, supra note 129, at 594-97 (explaining the racist history and culture of rape and rape laws).
138. An important treatise on military evidence published prior to the adoption of the Military Rules of Evidence notes that "the only factor militating against admissibility of evidence of good character is the possibility of confusion of issues, since no prejudice could result to the accused" from the liberal admission of good character evidence. CAPTAIN JOE H. MUNSTER & CAPTAIN MuRL A. LARKIN, MILITARY EVIDENCE 88-89 (2d ed. 1978) . The "possibility of confusion of issues," of a court-martial panel dispensing with factfinding in favor of character analysis alone, is precisely the danger heightened by the widespread admission of character evidence. Cf. Michelson v. United States, 335 U.S. 469, 476 (1948) [Vol. 108: 879 testimony of lesser ranking or civilian accusers"'-in short, those whose service records mirror the stellar career of former Sergeant Major of the Army Gene McKinney.' 42 The longer a soldier's length of service, the more assignments, commanders' affidavits, evaluations, and awards that can be admitted as evidence of good military character. 43 This accumulation of evidence of good military character is more likely to sway a court-martial than the evidence available to a servicemember with low rank and little military experience. Aside from sheer quantity, evidence of good military character is qualitatively better for more senior accused servicemembers, since they have the benefit of contact with higher-ranking superiors, whose evaluations carry greater weight with a military factfinder.' 4 Defenders of the good soldier defense cannot dispute the powerful impact of high-ranking character witnesses' testimony. 4 5 Rank is the fundamental fact of life in the military; it defines speech, dress, pay, duty, even housing. Military judges explicitly consider the rank of potential character witnesses in making judicial decisions, occasionally citing with approval the dramatic impact that the testimony of a respected superior or peer can have on a panel of court-martial members. 46 When admitted on 141. See Andrea, supra note 43, at 31 ("With the right accused-a noncommissioned officer with fifteen to twenty years of service and numerous awards and commendations-using the accused's good character as a defense can be quite effective."); Morris, supra note 29, at 22 ("The more senior the accused, the more likely that the defense can craft some version of a good soldier defense.").
142 the merits of a court-martial, the sworn testimony of an accused's commanding officer 4 7 or the affidavit of a decorated non-commissioned officer with wartime service' 48 operates much like the statements of a civilian prosecutor regarding the credibility of witnesses. Official vouching is prohibited in civilian trials because it threatens to replace a jury's reasoned consideration of testimony with appeals to the authority of the state and the prestige of the prosecutor's office. 149 For the same reasons, neither prosecutors nor defense counsel are permitted to express "personal belief in the guilt or innocence of the accused or the credibility of a witness" ' 5 0 during a court-martial. Although military witnesses are not technically officers of the court, their testimony preempts the judgment of a court-martial panel much like a vouching prosecutor would preempt the reasoning of a civilian jury. Advocates of the good soldier defense resolutely insist that the integrity and judgment of senior noncommissioned and commissioned officers lends their character testimony great credibility and weight and that a panel of servicemembers serving on a court-martial is well-positioned to assess such evidence."' They may be right. But that testimony does not belong in a court of law any more than a federal prosecutor's statement that she believes the statement of a cooperating government witness.
The privilege granted those of high rank through the introduction of good military character evidence is not only redundant-soldiers appear in uniform at courts-martial, wearing their rank and ribbons, much like McKinney did at his Fort Belvoir trial-but it masks more subtle privileges of gender and race.' 52 In terms of demographics alone, there are few highuniform promised to project vicariously a positive impression of the appellant."); United States v. Humphrey, 4 M.J. 560, 562 (A.C.M.R. 1977) (recognizing the importance of witnesses' rank in holding that testimony was not cumulative, stating that "[piarticularly this is true where the witness is superior in rank to those whose testimony he iterates").
147. 152. As McKinney's case demonstrates, the dynamics of race, rank, and gender create a complex set of social and cultural hierarchies within the armed forces. The good soldier defense is one instance where race, gender, and rank can be usefully analyzed-but not resolved into a simple regime of privilege. Though enlisted, McKinney was hardly of low rank. The first African American to hold the highest enlisted post in the Army, McKinney stood at the apex of a massive force of non-commissioned officers and enlisted personnel. He initially blamed the Army's avid [Vol. 108: 879 evidence of the accused's good military character would not completely remedy the rank, race, and gender gaps in credibility, but it would be a step in the right direction.
61
For civilian leaders and military commanders concerned about maintaining good order and high morale among troops, the perception of equal justice under the law is as important as its reality. The impression that rank and gender carry guarantees of immunity from criminal conviction is corrosive to both.' 62 High-ranking servicemembers and those with long military careers are already much less likely to be prosecuted at courtsmartial. 63 In part, this is because older, more experienced soldiers simply commit fewer crimes that come to the attention of commanding officers. But it is also because the actions of experienced soldiers are more likely to be excused by a commander aware of the risks and sacrifices of long-term military service. Servicemembers accused of military crimes have a constitutional right to present a defense, 4 but their military and civilian accusers have a right to a fair hearing as well. 165 Rank and hierarchy are inescapable in military justice; there is no need to exaggerate their effects by permitting accused servicemembers to bring their records, rather than their acts, to bear on the guilt phase of a court-martial. 166 Military judges should consider remedying the illogic and inconsistency of the good soldier defense by using their discretion to limit carefully the admissibility of good military character evidence.167 In certain cases, such as those involving military-specific charges like malingering or being absent without leave, placing evidence of good military character before the factfinder makes sense. But in trials for non-military charges, or military-related charges that involve differences of rank, race, and gender between the accused and the victims or accusers, good military character evidence should be excluded. Judges already restrict the use of character in cases involving overwhelming evidence of misconduct, or when charges are especially serious. Raising the bar higher would focus factfinders on acts rather than status, and it would help to correct the impression that high rank bestows near-total immunity from conviction. Senior servicemembers accused of misconduct are allowed to place their thumbs on the scales of justice through the good soldier defense. Military judges should right the balance. Gittins's closing statement that "McKinney's exemplary service record was sufficient alone to raise reasonable doubts about charges that he sexually mistreated six women" and that McKinney's case "is a case about character." Of course, rank will affect military justice so long as a separate legal system exists. Still, the fact that civilian correlates such as wealth and status may enter into a civilian trial does not prevent Article III courts from attempting to ensure, via evidentiary safeguards, that justice is not for sale. Likewise, courts-martial should limit the prejudicial effects of an accused's high rank.
167. See MIL. R. EVID. 403 (requiring the exclusion of relevant evidence if "substantially outweighed by the danger of unfair prejudice").
